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~istribution 

sub,/: information Concerning Department of Defense ( D m )  and 
/ Environmental Protection Agency (EPA) Memorandum of 

-L. . .  Understanding (MOU) for Implementing :the Comprehensive 
I 

I 
Environmental ~esponse'; Compensation', and Liability - 

I 
I Act (CERCLA) of 1980 or "Supeqfund" Law 
\ 5 

~ef': (a) CNO ltr Ser 451L3U392830 of 2 ~ u g '  1983 
= ' (b) OPNAVINST 5090.1'of 26 May 1983 

Encl: (1) MOU between DOD and EPA for Implementation of 
P.L. 96-510, CERCLA 

1. Reference (a) promulga<ed Navy policies and specific 
.-procedures and responsibilities concerning clean up of Navy 
generated hazardous wastes.(HW) at off-station civilian owned/ 
operated disposal sites, in amplification of reference (b). 

2. Enclosure (11, a recently signed MOU between EPA and DOD 
concerning implementation of P.L. 96-510, the Comprehensive 
Environmental Response, Compensation,-and Liability Act 
(CERCLA) of 1960, is forwarded for information. It should 
be noted that nothing in enclosure (1) is inconsistent with 
the policies of references (a) and (b) . Additional information 
concerning enclosure ( 11.. can be obtained-. from Mr. Car.1. 2 illig , . 
OP-451, at Autovon 227-3668 or 3689. 
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HEMORANDUH OF UNDERSTANDING 
. BETWEEN 

. 0 - -  

M E  DEPARTMENT OF DEFENSE 

4 
AND 

THE ENVIRONMENTAL PROTECTION AGENCY . - 
*. . FOR THE - 

I 
1 IMPLEHENTATION OF P.L. 96-510 

THE CCHPREHENSI VE JNVIROWENTAL RESPONSE, - 
. - . . . .  

COMPENSATION, AND LIABILITY ACT OF 1980 (CERCLA) - - - . - . . 
1 PURPOSE - 

4 

The Department of Defense (DOD) and the ,  Environmental P ro tec t i on  Agency 
. (EPA) are e n t e r i n g  i n t o  t h i s  agreement t o  c l a r i f y  each Ag'ency's r s p o n s i b i l i t i e s  

and comnitments f o r  conduct ing  and f i n a n c i n g  response ac t ions  au thor ized b y  
t h e  Cmprehensive Environmental Response, Compensation, and L i a b i l i t y  Act o f  
1980 (CEXLA) and s p e c i f i c a l l y  d g l  egated by Execut ive  Order 12316. 
' . 

This agreement does n o t  redelegate any r e s p o n s i b i l i t i e s  s e t  out i n  . 
Execut ive Order 12316. Rather,  i t  c1 a r i f i e s  r e s p e c t i v e  opera t iona l  ro les ,  
r e s p o n s i b i l i t i e s ,  and procedures, cons i s ten t  w i t h  t h e  app l i cab le  prov is ions  
of Execut i  ve Order 12316 and Execut ive  Order 12088. This agreement does n o t  
c rea te  any s u b s t a n t i v e  o r  procedural  r i g h t s  i n  o the r  p a r t i e s ,  does not  a f f e c t  - - 
enforcement r i g h t s  and remedies w i t h  regard t o  any p a r t y ,  and i s  in tended 
o n l y  f o r  Federal  a d m i n i s t r a t i v e  purposes o f  EPA and DOD. 

... . . . .  . . . . These r e s p o n s i b i l  i t i e s  and procedures a r e  guided. by  .the' f o l l  o;ing: 

DOD f a c i l  i t i e s  a r e  de f i ned  as overnment&ned, goverment-operat& -. . - . . > . 
. . .  ' . f a c i l  i t i es c o n t r o l  1 ed by WD; and government-owned 1 and c o n t r o l  1 ed by 

. . . -  . . . .  . . DOD t h a t  i s  e i t h e r  cont rac tor -opera ted  o r  leased t o  o t h e r  pa r t i es .  
. -  -..' ., -. . .> :c., . 7 .. : ,- . - , .3. - a, .-;; I: :, - 0 

, . 
-...--. . .  . -;-. . . DO0 i s  'general ly  respons ib le  f o r '  f i nanc ing  a c t i o n k  taken i n  response ' . - - -  , .. - - . . . . .  .;;?;?;,-i<,:,;,. t o  re leases f r a n  DOD f a c i l i t i e s  , - o r  assur ing  t h a t  another p a r t y  . _  . . "sy..: .... 4.;. . . 

, .. . . . .  .: ' f inances such ac t ions .  . . - .  .. . 0 .  . . . 
. . . .  . :; .-;..: . .- . - .. . - - .  - . . . . . 

. . - : DO0 and EPA w i i l  conduct response ac t i ons  c o n s i s t e n t  with response . 
. , .  . .. . .. . .. procedures e s t a b l i s h e d  by t h e  Nat iona l  O i l  and. Hazardous Substances . . 

. Pol 1  u t i o n  Cont i  ngency Plan (NCP). 
" 
. . 

. .  -.....-..* -..- .-.. . . . . . . .  . -. . . - .  . . .  . . . . . . . .  . . . . . .  .. .- . : -O At WD's request  and i n  i t s  discretiin; EPA w i l l  p rov ide  W D  w i t h  
" t e c h n i c a l  ass is tance t o  suppor t  t h e  response ac t i ons  conducted by WD. 

.0 C i v i l  works a c t i v i t i e s  o f  t h e  Department o f  Anqy corps o f  ~ n ~ i n e e n  
.: . - . .  . a r e  n o t  s u b j e c t  t o  t h e  terns of t h i s  agreement. . . . . . . 
. . .. - 



. 
2. BASIS OF AGREEMENT 

CERCLA prov ides  a corrprehensive framework f o r  response t o  t h e  re lease . 
o r  p o t e n t i a l  re lease o f  hazardous substances, p o l l u t a n t s ,  and contaminants. 

Sec t i on  104 o f  CERCLA and Execut lve Order 12316 p lace a u t h o r i t y  f o r  
responding t o  re leases f rom DOD f a c i l i t i e s  w i t h  t h e  Secretary o f  Defense. - - - 
These response a c t i o n s  rmst be conducted i n  accordance w i t h  t h e  NCP as amended - - - -  
by €PA under s e c t i  on 105 o f  CERCLA. 

. 2. .. . . *. - 4 

I 

. - - d i v i d e d  i n t o  t h r e e  

. O Releases 

Releases 

O Other r e  

.. - 
3. RESPONSIBILITIES AND RESPONSE PROCEDURES 

" 
For  purposes of t h i s  agreement, re leases o f  hazardous substances a re  - 

ca tegor ies :  

f rom c u r r e n t  DOD f a c l  l i t i e s ;  

f r om former DOD f a c i l i t i e s ;  and 

leases f o r  which DOD i s  a responsib le par ty .  - 
For  each category, s e c t i o n  3 describes procedures t o  be fo l lowed by DOD 

and EPA i n  de termin ing  which Agency w i  11 conduct and/or f inance the  response 
a c t i  on cons i s ten t  w i t h  CERCLA, t h e  requ i  rements o f  Execut i  ve Order 12316, 
and t h e  NCP. A t  DOD's request  and i n  i t s  d i s c r e t i o n ,  EPA w i  11 provide. 
t e c h n i c a l  ass is tance o r  serve i n  an adv isory  ro:e when DOD conducts a .- 
response. 

3.1 Releases from Cur ren t  DOD F a c i l i t l e s  . 
, 

: . .. r.... : 
- - a , -  Current  DOD f a c i l i t i e s  w i t h - o n - f a c i l i t y  contaminat ion and no-  - -, - --- 

o f f - f a c i l i t y  contam~nat ion '  
- 

.. . . . . . . . . . ., 
a:...: ...* ,..=-:.. 

- ' '. When t h e r e  I s  contaminat ion  on a  c u i r e n t  DO9 f a c l l i t y  and no o f f - f a c i l i t y  - .. -,..-. ;.,>,-.y-. . contaminat ion, DOD w i  11 conduct and f inance t h e  response a c t i o n  o r  assure . . .. . , L O .  .. . . -, -.c ..:..-?1.,5:..:. t h a t  another  p a r t y  does so. 'At DOD's- request, EPA ni 11 p rov ide  t e c h n i c a l  . .: 
;? ..., ..,-. . . .  ass is tance o r  serve  I n  an adv isory  ro le .  Th i s  s e c t i o n  does n o t  apply t o  . .- :--::'- 

.. .,. . . re leases  f o r  which DOD i s  n o t  a responsib le p a r t y  under s e c t i o n  107(b) of . ..:. .. . . -. -.. .-1:. ., . . 
. . ' . :..' . CERCLA (e.g., 'midnight dumping*). . . - . .  . .  



- coord ina te  these e f f o r t s  and r e s u l t i n g  decisions t o  r n i n i i i z e  cos ts  and 
d u p l l  cat1 on o f  a c t i v i t i e s ,  and w i  11 exchange a1 1 repo r t s ,  s tud ies ,  and o t h e r  
re levan t  s f  t e  i n fo rma t ion .  

). . 
I f ,  a f t e r  DO0 and EPA review these investigations, i t  i s  determined 

t h a t  t h e  c u r r e n t  DOD f a c i l i t y  I s  the  s o l e  source o f  t he  contaminat ion, DOD 
w i l l  onduct and f inance t h e  response a c t i o n  o r  assure t h a t  another p a r t y  5 - -  does o and w i l l  reimburse EPA f o r  cos ts  €PA expended a t  t h e  s i t e .  .. . 

I f ,  d f t e r  DO0 and EPA review these i n v e s t i g a t i o n s ,  i t  i s  determined 
t h a t  t h e  c u r r e n t  DOD f a c i l i t y  i s  one o f  two o r  more sources of  t h e  

'a contaminat ion, EPA and DOD w i l l  j o i n t l y  determine t h e  most app rop r ia te  
respmse  and f i nanci ng methods. .. 

- .  3.2 Releases From Former DO0 F a c T l i t i e s  

a. Releases f rom former DOD F a c i l i t i e s ,  when DOD i s  t h e  s o l e  respons ib le  
p a r t y  

.. 

I f  E P A ,  I n  c o n s u l t a t i o n  w i t h  DOD, determines t h a t  a former DO0 f a c i l i t y  
' i s  t h e  s o l e  source o f  t h e  contamination, DO0 w i  11 f inance any response - 
ac t i on ,  i n c l u d i n g  o f f - f a c i l i t y  response ac t ions ,  o r  w i  11 assure t h a t  
another  p a r t y  does so. I f  €PA agrees, DOD may choose t o  conduct t h e  
response ac t i on .  I f  EPA conducts t h e  response ac t ion ,  DOD w i l l  reimburse 
t h e  Hazardous Substance Response T r u s t  Fund (Fund) f o r  the  ac t ion .  EPA con- 
currence i s  requ i red  before DOD conducts a response act ion.  - 

I n  cases where DOD disagrees w i t h  t h e  determi n a t i o n  o f  resp'onsi b i  1 i t y  , 
proposed ac t i on ,  o r  i t s  cost, DOD my use t h e  d i spu te  r e s o l u t i o n  s e c t i o n  of 
t h i s  agreerwnt. 

0 
. . .  . -. -- . . .. - - - -  

. b. Releases from former DOD f a c i l i t i e s ,  when DOD i s  one o f  two o r  more 
respons ib le  p a r t i e s .  . 4 

. . . . 
. _ . . -  . .. . I f  E P A ,  . i n  c o n s u l t a t i o n  w i t h  DOD, determines t h a t  DOD i s  one o f  two o r  

. ..-:> . .:. .*a: more p a r t i e s  respons ib le  f o r  t he  contaminat ion, EPA w i  11 conduct and f inance . . cs -... ;:: .: . . 
t h e  response a c t i o n  and EPA, i n  c o n s u l t a t i o n  w i t h  30D, w i l l  determine t h e  . - -  

>-~<*!-~.;j - .  .. .. . ---- :, . .. - . -  . a p p r o p r i a t e  response costs. DOD w i l l  reimburse EPA t h a t  amount. . . - .  ..- . . . L . . . . -.,' ;... --a . . - ..a- . .- -. . 
a . .  If EPA agrees, DOD m y  choose t o  conduct t h e  response ac t ion .  I f  €PA 

-.-, .-rr-..a, . . _ . .. conducts t h e  response ac t ion ,  DOD w i l l  reimburse t h e  Fund f o r  t h e  ac t ion .  EPA . 

concurrence i s  r e q u l r e d  before DOD conducts a response act ion.  
,;.\. # ;.._;. . - , -. . . - ; .-.--. I n  cases where DOD d l s a y e e s  w i t h  t h e  de terminat ion  o f  responsi b l i  l i t y ,  - . . .. . 

proposed ac t i on ,  or i t s  cost, DOD may use t h e  d i s p u t e  r e s o l u t i o n  s e c t i o n  o f  . . 
- -  . - t h i s  agreement. - .  

- - -. - - . . 
. .  3.3 Other Releases f o r  Which DO0 i s  a Responslble Pa r t y  . . 

-. - .  . . . . 



p a r t 1  es f o r  t h e  release, i nc lud l  ng DOD's responsi b i  11 ty .  EPA, i n  consul t a t i o n  
w l t h  DOD, w i l l  determine t h e  appropr ia te  response Costs and DOD w i l l  reimburse 
EPA t h a t  pmount. If EPA agrees. DOD may choose t o  conduct t h e  response a c t l o n  
f o r  t h e  p o r t i o n  of t h e  re lease f o r  which i t I s  responsible. EPA concurrence 
I s  requ i  r e d  before DO0 conducts a response act! on. . 

4 For  re leases  from DO0 vessels, i n c l u d i n g  vessels owned o r  bareboat char te red '. and operated, DOD and EPA w i l l  j o i n t l y  determine t h e  most appropr ia te  response. 

I n  cdses where DOD disagrees w I t h  the  de terminat ion1 o f  responsi b i  li ty, ' . 
. proposed a c t i o n ,  o r  i t s  cost, DOD may use t h e  d i spu te  r e s o l u t i o n  s e c t i o n  o f  - 

t h l  s  agreement. . - .  . 
I 

4. FUNDING OF RESPONSE 

DOD w i  11 request  s u f f i c i e n t  funds i n  i t s  budget t o  pay f o r  response 
a c t i o n s  p r o g r a m e d  by t h e  Department under t h i s  agreement. DOD w i l l  ensure 
t h a t  p r o j e c t s  i n  t h i s  budget program are l i s t e d  i n  t h e  same m n n e r  as o t h e r  
envi ronmental  p r o j e c t s  under OMB C i r c u l a r  A-106. - 

When EPA undertakes a response f o r  which DO0 i s  responsib le under CERCLA, 
DOD w i l l  reimburse t h e  Fund f o r  i t s  share.- Where funds are n o t  i m d i a t e l y  
avai l a b l e  f o r  reimbursement, DOD's next f i s c a l  y e a r  budget request  w i  11 i n c l u d e  
a  request  f o r  Fund reimbursement. Prov is ions  o f  t h i s  agreement f o r  payment by 
DOD s h a l l  n o t  be construed as a f f e c t i n g  t h e  - p a r t i c u l a r  source o f  app rop r ia t i ons  -. 

f o r  p a y w n t  by t he  government, i n c l u d i n g  spec ia l  appropr ia t ions  o r  31  U.S.C. - 
724a. 

Any c o n i t r r e n t  o f  funds i s  sub jec t  t o  t h e  a v a i l a b i l i t y  of appropr ia t ions .  
. -  . 

Each Agency w i  11 ma in ta in  records o f  a l l  cos tC7ncur red  which may i n v o l v e - - - -  
payments t o  o r  f rom t h e  Fund and w f l l  p rov ide  documentation o f  these costs a t  

. 

t h e  o t h e r  Agency's request. . 
i - . . 

COWUNITY RELATIONS 
. . . . . . .  . .  ..-. .a :,- ) . When EPA undertakes a  response ac t ion .  EPA w i l l  be responsib le f o r  

. e s t a b l i s h i n g  a comruni ty  r e l a t i o n s  p rog ram f o r  t h e  s i t e .  as s p e c i f i e d  i n  t h e  :%... . . .  - Gufdance f o r  Inp lement ing  t h e  Superfund Program (Part  111, Sect lon  4). 
.&.: . - - .. - . . . . . . . .  . -  . . . When DO0 undertakes a  response ac t ion ,  DOD w i l l  be responsib le f o r  p r o v i d i n g  . . .  .. 

I . .info;mation t o  t h e  l o c a l  c o m n i t y .  . . . .  . * ... . . . . 

. * 

F o r  EPA and DOD a c t i o n s  a t  t h e  same s i t e ,  EPA and DOD w i l l  conduct a j o i n t  
- c o m n i  ty r e 1  a t i  ons program. 

-. ' 

. . 6. EXCHANGE OF INFORHATION . . .  . .: . 5 . ; .  
1 -. . . . . . . .  . . . .  ;.. . DOD and EPA d l 1  exchange i n f o r k t l o n  on a r e g u l a r  basis. EPA and DOD ?$it: . .. .  ..,:;si..:.., :....... r l 11  1 nform each o t h e r  a t  t h e  e a r l 1  e s t  p o s s i b l e  s tage o f  any evidence of -Gi*'-.v.- . . 
...... 

. .. contamf n a t  f on, types  o f  contami na t f  on, and p o t e n t i a l  actions-. EPA and DM, wI 11 
... 
.. 

- ----- . -. . 



b .' 
keep each o t h e r  in fo rmed regarding the type and a v a i l a b i l i t y  o f  data o r  in form- 
a t l o n .  Such data o r  i n f o r m a t i o n  w i l l  be made a v a i l a b l e  upon request, subject  
t o  Agency~ techn i  c a l  o r  peer review. Upon request  and f o l l o w i n g  Agency techn i  c a l  
o r  peer  review, DOD and €PA w i  11 submit d r a f t s  o f  s p e c i f i c  t echn ica l  repo r t s  
t o  each o t h e r  f o r  review. Review c o m n t s  w i  11 be addressed i n  f i n a l  repor ts .  

' Agency t e c h n i c a l  o r  peer review w i l l  be exped i ted  when i n f o r m t l o n  1s . 
reqiested.  A l l  requests f o r  data o r  i n fo rma t ion  w i l l  be responded t o  w i t h i n  . - 
t e n  work ing  days o f  t h e  request. .! . . 8 - . *. ' 

EPA and DOD w i l l  n o t i f y  each'other p r i o r  t o  p r o v i d i n g  t h e  o the r  Agency's 
i n f o r m a t i o n  o r  da ta  t o  another party.  A l l  s o n f i d e n t i a l  business i n f o r m a t i  on 
'exchanged under t h i s  agreement i s  sub jec t  t o  procedures s e t  f o r t h  a t  40 CFR 
P a r t  2. , 

Th is  s e c t i o n  app l i es  t o  i n fo rmd t ion  r e l a t e d  t o  a l l  re leases under s e c t i o n  
3 o f  t h i s  agreement, i n c l u d i n g  releases under s e c t i o n  3.1. 

7, RESOLUTION OF INTERAGENCY CONFLICTS - 
Any c o n f l i c t  a r i s i n g  under t h i s  agreement wi ; l  be reso lved a t  successive . 

. l e v e l s  o f  Agency decisionmaking u n t i l  agreement i s  reached. The €PA Regional 
A d m i n i s t r a t o r  and t h e  Comnanding O f f i c e r  o f  t h e  Defense Component Na jor  C o m n d  
I n  ques t i on  w i l l  f i r s t  a t tempt t o  reso lve  any d isputes.  F a i l i n g  reso lu t i on ,  
t h e  EPA A s s i s t a n t  A d m i n i s t r a t o r  f o r  S o l i d  Waste and Emergency Response and t h e  -1 
a p p r o p r i a t e  H i  1 i t a r y  Department Ass is tan t  Secre tary  w i  11 attempt t o  reach 
agreement. If t h i s  i s  unsuccessful ,  t h e  r a t t e r  w i l l  be r e f e r r e d  t o  t h e  EPA' 

.. A d m i n i s t r a t o r  and t h e  Secre tary  o f  Defense. 
I - - -  .- - - - - - 

i s  . . The d i s p u t e  ' r e s o l u t i o n  process i s  no t  a  subs tY tu te  f o r  n e i e s s a e  a n d  t i m e l y  - 
I removal a t t i  ons, and each Agency,reserves ri ghts o t h e m i  se prov ided by law t o  

I 
I 

.. p u k u e  any response o r  enforcement .actions. 
. . .  . . :: .L . .- -: .' .,-- . . - 
. . 

Where appropr ia te ,  EPA Regional Of f ices and DOD i n s t a l l a t i o n s  may e n t e r  . 
. . .-.#. . . .  . 

' i n t o  agreements w i t h  S t a t e  and l o c a l  a u t h o r i t i e s  regard ing  response act ions.  
. 

.. - .  . - .  . Such agreements m s t  be cons is ten t  w i t h  t h i s  agreement, except t h a t  d i spu te  
. .  r e s o l u t i o n  s e c t i o n s  of such agreements may supersede s e c t i o n  7 of t h i s  HOU. 

I . T h i s  agreement may be amended a t  any t ime  by n u t u a l  agreemnt  o f  €PA 
i- - 
I . . and DOD. 'Amendments w i l l  be i n  w r i t i n g ,  and w i l l  be s igned by appropr ia te  DO0 
I . . . . and EPA o f f i c i a l s .  . . 
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- ' & t i o n  by e i t h e r  DOD o r  EPA t o  t h e  o t h e r  p a r t y .  A  minimrn o f  n i n e t y  days8  
advance wrf t t e n  n o t i c e  o f  t e r m i n a t i o n  i s  r e q u i  red.  

1 E F F ~ T I V E  DATE 

. T h i s  a g r e e r w n t ~ w i l l  become e f f e c t i v e  upon s i g n a t u r e  o f  both p a r t i e s .  
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LAMRE~CE J *  K O i N  d 

A s s i s t a n t  S e c r e t a r y  o f  Defense A s i i s t a n t  A d m i n i s t r a t o r  
. (Manpower, Reserve A f f a i r s  and . - O f f i c e o f  S o l i d W a s t e a n d E m r g e n c y  . L o g i  s t 1  cs) Response 

Date :  * &7J- /23 Date:  d l -  j83 
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